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December 20, 2019

Mr. Robert J. Craven

Director

Office of Airport Planning and Programming
Federal Aviation Administration

800 Independence Avenue SW

Washington DC 20591

Dear Mr. Craven,

Thank you for your review of the Maryland Department of Transportation Maryland Aviation
Administration (MDOT MAA) Competition Plan Update. MDOT MAA is sending this letter to
formally acknowledge that the Federal Aviation Administration’s (FAA’s) interpretation of the
Majority-in-Interest (MII) language in Article XVI of the Agreement is correct and that your
approval is correct as written. Our airline contract does not impair our authority to impose or use
PFC revenue.

Under Article XVI, any project fully funded with PFC expenditures is completely excluded from
any requirement for airline review or concurrence under this Agreement. Any project partially
funded from PFC revenues is excluded from airline review and/or concurrence under the
Agreement if the non-PFC funded portion is less than:

e $1.4 million for moveable equipment
e $14.0 million for other capital projects

With these MII provisions, very few projects with any PFC funding are subject to airline review
or concurrence. In MDOT MAA’s most recent PFC application, approved in March 2019, only
one of the twelve PFC funded projects required airline review and concurrence under the
Agreement. The Concourse A Improvements — Phase II project included $38.0 million in PFC
backed bond capital and approximately $40.7 million in funding that would be included in the
airline rate base. MDOT MAA received airline concurrence with the Concourse A
Improvements — Phase II project.

MDOT MAA did attempt to address the issues raised in your March 26, 2015 letter in the current
Agreement. In the current Agreement, language was added to Article XVI C (2) stating that
“Airline acknowledges that all Capital Expenditure, Amortization Requirement, Debt Service,
and/or O&M Expenses referred to in this Article XVI are new of PFC and grant funded
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athounts.” Our Competition Plan Update should have hi ghlighted that change to the Agreement,
With that change in the-current Agreement, MDOT MAA has no further plans to-modify the
existing M provision.

Thank you again for your review and approval of the MDOT MAA Competition Plan Update.

Sincerely, .

&
o

-

- Ricky D. Smith, Sr.
Execuiive Director

ce:  Ms. Jaimini M. Erskine, Director, Office of Commercial Management, MDOT. MAA
Mr. James G. Walsh, A.A.E., Chief Financial Officer, MDOT MAA
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M. Ricky D. Smith, 8.
Executive Difector

Matyland Aviation Administration
BWY/Thurgood Marshall Airpoft
Fhird Floet, Terminal Building.
7050 Friendship Read

Balfimore, MD 21240

‘Subject; Baltimore/Washington International Thurgood Marshall Airport (BWI).
FAA Review of 2019 Competition Plan Update

Request: Additional information regarding Majority-in-Interest in the new Airline
Use and Lease Agreexient (Agreement} at BWI

Dear Mr, Srith:

“Thank you for submittitg the above referenced Competition Plan- Update' (Plan Update) for BWL
This Plap Update was required because BWT is a Covered Adrport' and recently executed a new
use and lease agiéement, 2 The Féderal Aviation Administration. (FAA) approved BWI's imitial
Compelmon Plan in 2001 and four subsequent Plan Updates: 3 This is BWEs fifth Plan Update

Sifice our Tast approval the: Maryland Aviation Administration (MAA) bas executed aTiew
Agreement. at BWI. The FAA has reviewed BWI's Plan Update and the new Agreement and
found that MAA has included the following pro-competitive policies and practices;

'®  Negotiating a relatively short-term 7-year Agresment with air carriers this year;

° Ac:conmmdatmg nine new carriers and providing for the expansion of service for
two existing air carriets;

s Providingairlines with aceess to 55 preferential use'gates and 19 common use gates with
no exclusive use gates;

* As defiried in EAA Order 5100 33]) Change 1, {*Airport. Improvement Program Handbook,™ Appendix W),
Coverad: Alrpurts are medium ot large hub: alrparts where oné or two-air carviers conitrol more than 50 pertent
of the-passenger boardings, Based-on ealstidar year 2018 data; two air carriers aceounted formore than

50 percent.of enplanements at BWL

z Altpoit Improverment Program Handbook, Appendix W, provides that'once the FAA has-approved an. initial

plan and two updates, covered alrpnrts must submitan update within 80. days. ofcxecutmg aiew lgase and vse °
dzreement.

= The FAA appraved Plan Updates'in 2002, 2004, 2010, and 2015.




© Coustructmg a-connectof’ between Concourses I and E that netted 3 additional gatesand.
included swing gates for international arrivals; and ;

» Extending Concourse E to add six new gates, two of which are dedicated to nternational
arrivals only.

At this time, we find MAA’s Plan Update to'be in accordance with the. apphcable Statitory
requirements, and tlie FAA has approved your Plan Update.? However, we have based our
-approval on our understanding of the Maj ority-in-Interest (MID) language in the Agreement as
described below, Ifthis understanding is incomect, MAA must notify us in writing within
30 ealendar days of the date of this latter.

The Signatory Airling Congurrence Process described in Article XVI of the Agreement eontains
language permlttmcr signatory airlines to vote to withhold coricurrénce on capitdl improvement
projects wheii the capital expenditure. would ¢anise an increase in thie dirline rate base. The
Agreement doesnot explicitly excliude projects Tunded in whele.or in part with passenger famhty
chatges. {PFCs) from the-concurrence Process; however; it defines. capital expendltures as “netof
federal fands and PFCs.” We. interpret this language to ean that projects funded entirely- with’
PFCs are exeluded from the concurrente procéss becanse thére is ho net capital eost, -and for
projects pamally funded with PFCs any MIT provision would apply only to the pomon of
funding that comés from the ajrline rate base. If our understanding is not accurate, we-request
that you clarify the meaning of the language and describé the: pohmes anied practices that MAA
hasin: place-fo ensure that MAA has the ability to impose a PFC oruse PFC revenne:-and is not
impairéd by the MII conéuirence procéss.

Addmonaily, in qur last BWI Plan Update approval letter dated March 26, 2015, we
recommended that you' consider revising your MII [anguage when you negotiate a-hew
Agreement to spemfy that MII is not applicable when PFCs are imposed or used to- finance
projects. Inletter dated Aprit 20, 2013, MAA responded statinig that MAA would “negotiate.
with the si ignatory- airlines to stipulate in the nextuse agreement that PFCs 1mpesed orused to
finance projects are inapplicable ta the 51gnatory airline-concurrence pracess“ and stated, “We-
will in¢lude the status of this clarification. in the.next Plan Update.” ' In your 2019 Plan Update;
‘however, you state that there ate Tio current plans to: modify the existing MII provision. Please
explain ti_1e gifcumstances behind this decision, “We conitinte-to émphasize that, by stitute, dn
girline contract cannot impair the airport’s authority toimpose-a PFC.or to'use PFC revenue,®
and recomniend that MAA revise the MII language in its Agreeriient at the hext oppormunity.

Second, in addition to.posting your BWI Competition Plan Update on MAA’s webs:te, we
recommend thiat you also post our FAA BWI Plari Update approval Ietter. We ask that thess be
readily available on your website and easy for the public to locate:

Lastly, you:referenced Program Guidanee Letier (PGL) 04-08 in your Plan Update. Please note,
PGL 04-08 was reseinded and incorporated into FAA Drder 5100,38D, Airport Improvement.
Program Handbook; Change 1.

¥ Séction 155 of the Wendell H: Ford Avidtion Investnient and Reform Act for the 2Tst Celitiry (AIR:21), Puib. L.
“No. 106 181, (April5,2000), 49 U.S.C. §§ 40117(k) and 47106(9):
58649 U.S.C. §A0117(6)(1)& (3); 14 CFR § 158.7(b).




As mentioped above, MAA has tow filed (and the FAA has approved) an initial Competition
Plan and five Plan Updates Accordingly rio furthet Plan Updates will be. required unless certain
circurnstances arise.® The most-common of thiese circumstances would be if an airport executes .
new or s;gnlﬁcantly -amended Ieéase and use:agreement, including an amendment due io the use
of PFC Hnancing for gates,

Please be aware this letter dogs not constititte the FAAs approval of MAA’s Agreement or arty
'Spemﬁc provisions thereof which remain subjeet-to all: apphcable Federal Jaw and regulations.

As.you may know, tlie Secretary of Transportation is requiréd by law’ fo réview implementation
of Competition Plans from time fo time, to verify each Covered Adrport implements its Plan
successfil ly, In connection with our review, We inay deterniine that it woild be useful to, visit
your airport oi hold a teleconfereénce with:airport officials: We will contact you if we decide to
visit BWI in.connection with its Competition Plan,

If you have questions regarding this letfer or the FAA™s review of your Plan, please contact:
Mg, Vanessa Balgobin, Mandgementand Program Analyst, Financial -Analysis snd Passenger
Fagility Charge Branch at (202) 267-3867.

Sincerely,

P
Y S
RobertJ Craven
Director, Office of Ajrport Planning

and Programriing

cc: Phillip Braden, Acting Manager; Airports Division, Rastern Region
Patricia Henn, Manager, Plafming and Programmihg Braficli, Aitports Division, Easterm
Region
Matthew Thys, Manager, Washington: Airports District Office

£ 8ee I-‘AA Order 5100, JBD Chan ge-1, Airpart Improvement Prograin Hindbook, Appéndix’ W.
749 US.C. § 40117(k)




